Department of ,
Environment and Conservation (NSW)

Our reference :HOF52778
Contact : Robert Humphries (02) 9585 6952
Mr C W Cowan

General Manager
Cessnock Council

PO Box 152
CESSNOCK NSw 2325

Dear Mr Cowan
Assumed concurrence for the Hunter Economic Zone (HEZ)

} am writing to Council in relation to the proposed staged development of the 4(h), 1(a) and 5(a)
lands at the HEZ.

As of 18 February 2005, the area encompassed by the HEZ Local Environment Plan (LEP) has
‘been shown to support 29 species of threatened flora and fauna and five endangered ecological
communities (EECs):- Kurri Sand Swamp Woodland, Hunter Lowland Redgum Forest; River-flat
Eucalypt Forest on Coastal Floodplains, Freshwater Wetlands on Coastal Floodplains and the
Lower Hunter Spotted Gum Ironbark Forest. Many of these values occur in areas intended for
development.

DEC involvement - ,

The former National Parks and Wildlife Service (NPWS), now the Department of Environment and
Conservation (DEC), has worked with the proponent HEZ Pty Lid; Cessnock City Council: the
Department of Infrastructure, Planning and Natural Resources (DIPNR); and other government
agencies since 1999 fo identify constraints and achieve a balance between development
objectives and conservation outcomes at the HEZ site. The DEC's roles as a statutory authority
under the Threatened Species Conservation (TSC)Act and the National Parks and Wildlife (NPW)
Act were triggered during the preparation of the Cessnock LEP (Amendment 60) - Hunter
Employment Zone; at the development application stage for the Stage 1 road infrastructure; and in
relation 1o the licensing of associated activities which have involved picking of threatened species
and damage to their habitat. The DEC has also acted in an advisory role to Council on threatened
species and cultural heritage matters during the preparation of an Environmental Management
Strategy (EMS) for the HEZ and to the consultants for the proponent, Harper Somers O'Sullivan, in
the preparation of the Ecological Constraints Master Plan (ECMP).

Conservation outcomes

The Cessnock LEP (Amendment 60) rezoned approximately 855ha of land at the HEZ as 7(b)
Habitat Profection and a further 1273 ha as 8(a) National Park. These zones encompass a
representative sample of the five endangered ecological communities and other vegetation
present at the HEZ, as well as habitat and movement corridors for a number of threatenad fauna
and flora ideniified during surveys of the site. However, during finalisation of the LEP, new
information about threatened species at the HEZ came to light including important records for
Swift Parrot dating back 15 years. Subsequent surveys undertaken as pait of the development
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assessment process for the road infrastructure afso identified a number of previously unrecorded
and newly-listed threatened species at the HEZ site. This included significant populations of the
vulnerable plants Grevillea parviflora subsp. parvifiora and Rutidosis heterogama and breeding
sites for the vulnerable Green-thighed Frog and three species of threatened woodiand bird. Most
of these threatened species were recorded within the 4(h) lands.

The Ecological Constraints Master Plan (ECMP)

To address these additional threatened species, the DEC recommended that detailed constraints
mapping be undertaken by the proponent to identify areas of particular sensitivity and guide future
development of the industrial lands at the HEZ. The ECMP and subsequent information provided
by HEZ Pty Lid represents the resuits of systematic threatened species surveys undertaken over a
period of 24 months across the industrial lands as well as the habitat protection zone along the
central creek line at the HEZ.

Qutstanding threatened species issues

Most of these threatened species and their habitat occur to some extent within the 7(b) lands or in
Werakata National Park. However, the results of the ECMP clearly indicate that there are a
number of threatened flora and fauna which occur largely on the industrial lands and which are
either not adequately represented within protected lands or which have important habitat within the
4(h) lands. These species are:

Acacia bynoeana Green-thighed Frog
Callistemon linearifolius Swift Parrot
Eucalyptus glaucina - Brown Treecreeper

Rutidosis heterogama

In addition, the ECMP shows that there are areas along the central creek corridor, but outside of
the 7(b) lands, which support a large number of mature, hollow-bearing trees and represent
important habitat for a number of threatened fauna recorded at the HEZ.

Assumed concurrence

Under cl. 64 of the Environmental Planning & Assessment Act Regulation 2000, the Director
General of the DEC has the power to issue an assumed concurrence to Council for the HEZ. This
assumed concurrence has the same status as a concurrence issued under section 798 of the
EP&A Act. The DEC has now met with the proponent, HEZ Pty Lid, and its consultants, Harper
Somers O'Sullivan, on several occasions to discuss an asstmed concurrence for the HEZ in the
fight of the results of the ECMP and potential conservation ouicomes for threatened species
and/or their habitat which occur on 4(h), 1(a) or 5(a) lands but which are not adequately protected
by the LEP. Various options have been discussed including the need to identify additional
conservation areas within the 4(h) lands; offsetting for those species which subsequent SUrveys
show are well-represented on lands adjacent to the HEZ; and/or site-specific controls consistent
with the EMS for the HEZ.

Accordingly, a number of proposed conservation areas have now been identified within the 4(h)
lands which in DEC's opinion have the potential to provide an adequate level of protection for
those threatened species and their habitat identified as not being well represented in the Werakata
National Park and/or Environmental Protection Zone. This would involve deferring development of
approximately 88 ha of industrial fand for conservation purposes {as shown in the attached map
dated 27 January 2005 and described in the attached table dated 27 January 2005) and would be
reflected in a Masterplan for the HEZ site.

The reduction in socic-economic benefits resulting from this decrease in the amount of
ecologically unconstrained land available for industrial development could be offset to some
degree by rezoning portions of the 7(b) lands, which do not support significant threatened species
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values, for industrial uses (see attached map and table). If these 7(b) lands were subsequently
rezoned 4(h), this would reduce the additional area to be deferred for conservation to 53 ha.

The DEC advises that, should HEZ Pty Ltd apply to Council to have the Cessnock LEP amended
to reflect the recommendations outlined in this letter and the accompanying documsentation, the
DEC would support such amendments on both threatened species and cultural heritage grounds
for the purposes of 5. 62 and 34A of the Environmental Planning and Assessment (EP&A) Ac
1978. .

The DEC advises that Council can assume concurrence for permissible development (as per the
Local Environment Plan) of the remaining lands at the HEZ (as per the attached map) in
accordance with cl. 64 of the EP&A Regulation 2000 provided the conditions in Attachment 1 are
met.

The DEC will assess whether the assumed concurrence and/or the LEP and /or the amended LEP
provide adequate protection for any newly-listed or discovered threatened species subsequently
identified at the HEZ site. DEC undertakes to do this within 30 working days of being notified of
such records and will advise the consent authority and the proponent accordingly.

Under proposed amendments to the TSC Act, it may be possible for Gouncil to seek biodiversity
cerification of the Cessnock LEP (Amendment 60) - Hunter Employment Zone. This would
streamline the assessment process for all future development of the HEZ by removing the
requirement to undertake threatened species assessments on lands covered by this certification.

The conditions outlined in Attachment 1 have been discussed with and accepted by the proponent,
who has committed to undertaking further surveys within the vicinity of the HEZ site over the next
12 months to ascertain whether there is any suitable land which supports equivalent or better
threatened species values to the proposed additional conservation areas shown on the attached
map.

Should you require any further information regarding this matter please contact Robert Humphries,
Manager Threatened Species Unit on 02 9585 6952 or fax 02 9585 6442.

Yours sincerely

X RN

SIMON A Y SMITH
Acting Director General




Attachment 1 - Conditions of Assumed Concurrence

1. The 4(h) lands identified in the attached map titled DEC Deferred Conservation Areas dated 27
January 2005) are deferred from development for the reasons outlined in the Table 1 until such
time as:

a) the results of further survey work indicate that there has been a change in the
. conservation status of the threatened species listed above e.g. further large populations
are discovered locally on sscure tenure; and/or

b) alternative lands supporting equivalent or better threatened species values have been
identified in the vicinity of the HEZ and secured for conservation to the satisfaction of the
Manager, Threatened Species Unit, Metropolitan. This could be achieved through
amendments to the Cessnock LEP and/or through the use of positive and or restrictive
covenants and may require the purchase of additional land or land swaps with adijoining
land owners or Council. '

¢) These deferred areas are to be clearly delineated to the nearest 5 metres on the ground
through the use of appropriate corner and angle survey marks signage, and where
construction occurs adjacent to deferred areas fencing as well as track closures and
rehabilitation to prevent access and avoid damage during construction activities on adjoining
4h land shall be provided.

2. Road crossings of creek lines through deferred areas are to achieve a minimum width, which
presents the least possible disruption to the movement of fauna and water flow in these areas
as per condition 5 (a) below. .

3. Road crossings and associated works adjacent to deferred areas are to be constructed so that
they do not impact on these areas. Deferred areas adjacent to construction works are to be
clearly delineated on the ground prior to commencement of construction and the deferred
conservation areas are to be protected as per condition 1¢ above. '

4. The lands zoned 7(b) Environmental Protection (Conservation), including the deferred areas
referred to in condition 1 and shown on the map dated 27 January 2005 are actively managed
for conservation consistent with the Environmental Management Strategies (finalised in
accordance with condition 5 below) which addresses issues such as:

a) access - this is a key issue at the HEZ and requires the rationalisation and closure of the
many informal tracks throughout the site to reduce the incidence of arson, rubbish dumping
and soil erosion resulting from recreational vehicle use;

b) fire frequency - a more natural fire regime should be implemented which reflects the
requirements of the threatened species that occur at the site. In most cases this will mean
less frequent fire, but once access and the associated arson issue has been addressed, it
may be necessary to plan ecological burns; and

¢} weed control - this should be undertaken by appropriately qualified and experienced bush
regenerators using methods which are both effective but will have minimal impact on
threatened species and their habitat.

5. The EMS for the HEZ shali be finalised to the satisfaction of the Director General of the DEC
within 12 months of the date of this Istier (Should the EMS not be finalised within 12 months,
this may not affect the validity of this concurrence). The draft EMS and its component
strategies, in particular the Habitat Management, Water Management and Bushfire
Management Strategies, are to incorporate the specific measures outlined below which will



reduce the impact of development on threatened species and their habitat within the 4(h), 1(a)
and 5(a) lands:

(a) All road crossings of the central creek iine (Chinaman's Hollow Creek) as shown on the
attached map defined in condition 1 are to be constructed so that they achieve a
maximum clearance impact of 35m for the entire length where they cross this important
corridor . Where the construction of stormwater detention/retention basins that are part-of
these crossings can not be restricted to the 35 metre clearance width, they are permitted
to be constructed within the 7B lands in accordance with those matters identified in point
6 , but should be designed and constructed so as to achieve the minimum impact
possible. These areas should be fenced on both sides to include all work prior to the
commencement of construction to avoid disturbing adjoining vegetated areas, particularly
any lands zoned 7(b} or 8(a). The crossings should be designed in such a way as to
minimise impacts on fauna movement and water fiow along the creek corridor. Where
required, dedicated fauna underpasses and overpasses should be installed to facilitate
movement of terrestrial and arboreal fauna along the creek corridor at these crossings
and reduce the potential for road kill. Once these crossings have been constructed, any
cleared areas in excess of the safe operating requirements for the road, such as batters,
should be revegetated.

(b) The direct and indirect impacts of changes to water quality and water flows on Green-
thighed Frog habitat need to be addressed in detail at the design, construction and
operational phases of development including roadworks. This will involve the study and
investigation, adoption and implementation of a set of best practice stormwater control
measures to ensure that any surface runoff from development sites is contained, ireated
and released so that it does not significantly alter natural nutrient, pH and sediment
levels, as well as in-stream or over-bank flow patterns.

(¢) A bushfire risk map of the HEZ should be prepared which highlights areas of high
bushfire hazard across the site. Once these areas have been identified, appropriate
bushfire mitigation measures should be put in place. These measures should be
contained within the 4(h), 1(a) and 5{a} lands where practicable and should not impact on
the 7(b) lands or identified conservation areas within the 4 (h) lands. Such impacts can
be avoided by:

. configuring development of the 4(h}, 1(a) and 5(a) lands so that internal roads, car
parks and any open space areas are incorporated within Asset Protection and
Strategic Fire Advantage Zones wherever practicable; and

o utilising clearing associated with existing infrastructure, such as powerline or railway
easements, to provide bushfire protection for adjacent developable lands.

This shouid reduce the need to clear vegetation and enhance fauna movement across the
site.

{d) The 4(h} lands support a number of mature trees (>50cm dbh) which represent important
roosting, breeding and foraging habitat for threatened species known to use the HEZ site
such as the Swift Parrot, Regent Honeyeater and Brown Treecreeper. Wherever
practicable, mature trees within the 4(h} lands should be retained and protected from
development by incorporating them within landscaped areas or Asset Protection Zones;
and maintaining a vegetative buffer around them. Additional plantings of tree species
which provide important foraging habitat for threatened species at the HEZ, such as
Spotted Gum, Forest Red Gum and Grey Gum, should be undertaken as part of the
landscaping program for the site (see balow),



(e) Proposed conservation areas on 4(h) lands should be protected from the indirect impacts
of adjacent development (noise, lighting, overshadowing and dust) through the use of
appropriate fencing, vegetative buffers and/or planted screens, as well as perimeter
roads and car parks. The vegetation should also be actively managed in accordance
with an approved and adopted HEZ Management Plan (as per condition 4 above) to
control weed infestation, inappropriate access, frequent fire, erosion, rubbish dumping
and encourage natural regeneration. Any landscaping should use locally indigenous
plants only and compliment the existing natural vegetation.

6. The following range of activities on the 7(b) lands are covered by this assumed concurrence
provided that they are consistent with the objectives and the permissible uses for the 7(b)
Environment Protection (Conservation) Zone outlined in the Cessnock LEP (Amendment 60}
and the conditions described in this letter. In particular, these activities will need o be
consistent with the completed EMS for the HEZ to ensure that both direct and indirect impacts
on threatened species and their habitat are minimised.

s roads which cross the 7(b) lands and are part of the internal road network (as shown on the
attached map);
stormwater detention/retention basins associated with the internal road network (as above);
cycle ways associated with the internal road network (as above);
the upgrade of existing easements to create service corridors for the installation of utilities
such as water, eleciricity, sewer and gas;

e environmental education facilities and associated low impact activities such as walking
trails and signage;

s environment protection works which are undertaken in accordance with the EMS for these
lands; and

e use of these lands by Aboriginal people who have the consent of the owners to gather
traditional food for ceremonial, cultural or educational purposes, but not for commercial
purposes.

Any other activities proposed within the 7{b) zone which are likely to impact on threatened species
or their habitat are excluded from this assumed concurrence and will need to be assessed in
accordance with the Environmental Planning & Assessment Act and the TSC Act.
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